Case 13-36878 Document 247 Filed in TXSB on 10/14/14 Page 1 of 8

IN THE UNITED STATESBANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION ENTERED
10/15/2014

IN RE: 8§
SIMBAKI,LTD; dbaBERRYHILL BAJA 8§ CASE NO: 13-36878
GRILL; dbaBERRYHILL BAJA GRILL & §
CANTINA §
Debtor (s) 8§
§ CHAPTER 11

MEMORANDUM OPINION

The deadline for the assumption of a nonresiderdg&l property lease is satisfied upon
the trustee filing a motion to assume the leasenb&ki, Ltd. filed a motion to assume its lease
with Passage Realty, Inc. prior to the statutorgdliee. Accordingly, Simbaki's lease was not
terminated by operation of law.

Background

The material facts are not in dispute. Simbakn®wvo restaurants in the Houston area
that operate out of leased facilities. Simbaksésaspace from Passage Realty, Inc. (“Passage”)
for use by one of the restaurants. On NovembeR@#3, Simbaki filed a voluntary petition for
chapter 11 relief. (ECF No. 1). In its amendedKpaptcy schedules, Simbaki indicated that it
had an unexpired lease with “PM Realty Group” whides to be assumed. (ECF No. 20 at 21).
The Court granted a 90-day extension of the stgtuteadline to assume or reject the lease on
February 26, 2014. (ECF No. 112). June 2, 20Xarme the new deadline for assuming or
rejecting the leaseld.

On May 28, 2014, five days prior to the deadli8enbaki filed a motion to assume the
Passage lease. (ECF No. 146). On June 18, 2Gkadrafiled an objection to the motion to
assume. (ECF No. 154). Passage argued, amongobiletions, that because Simbaki failed to

obtain an order assuming the lease by the Junadide, the lease was rejected as a matter of

1/8



Case 13-36878 Document 247 Filed in TXSB on 10/14/14 Page 2 of 8

law. After the deadline passed, Passage begamirggurent checks to Simbaki with a letter
indicating that the lease has been rejected. (EGF202 at 4). On September 12, 2014, the
Court held a hearing to consider Simbaki's motmassume the lease. At the hearing, the Court
requested briefing on the single issue of whetlamsige’s lease is deemed rejected as a matter
of law and set the matter for an additional heaongSeptember 18, 2014. The Court issued an
oral ruling at the September 18 hearing that taedevas not deemed rejected.

Discussion
Assumption of a Lease Under 11 U.S.C. 8§ 365(d)(4)

The single issue under consideration is whether filng of a motion to assume a
nonresidential lease is sufficient to satisfy theadline imposed by 11 U.S.C. § 365(d)(4).
Section 365(d)(4) provides that:

(A) Subject to subparagraph (B), an unexpireddedsonresidential real

property under which the debtor is the lessee $leatieemed rejected, and the

trustee shall immediately surrender that nonresidereal property to the lessor,

if the trustee does not assume or rejded unexpired lease by the earlier of—

() the date that is 120 days after the datdefarder for relief
(i) the date of the entry of an order confirmimglan

(B)(i) The court may extend the period determinader subparagraph (A), prior

to the expiration of the 120-day period, for 90 slay the motion of the trustee or

lessor for cause.

(ii) If the court grants an extension under cia(y the court may grant a
subsequent extension only upon prior written coheéthe lessor in each
instance.
11 U.S.C. 8§ 365(d)(4) (emphasis added). Passagesithat in order for the trustee to assume
the lease within the statutory deadline, the cooust issue an order granting the trustee’s

motion. Simbaki argues that once the trustee flesotion to assume the lease, the statutory

requirements are met, regardless of when the tgsures an order.
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The meaning of the term “assume” in the context8oB65(d)(4)(A) can only be
determined in two ways. “If the statute is unanalbigs, the court is to interpret the statute in
accordance with its plain meaning and without rdgdo any extraneous materialsSee Leocal
v. Ashcroft 543 U.S. 1, 9 (2004). If a statute is ambigudsyever, the court should analyze
the statute in light of the intent of CongresSee United States v. Orellan#05 F.3d 360, 365
(5th Cir. 2005).

The Bankruptcy Code does not explicitly define tlerm “assume.”  Section
365(d)(4)(A) states that a lease is deemed rejedtede trustee does not assume or reject the
unexpired lease by the earlier of” 120 days afterorder for relief or the order confirming a
plan. This language implies that the trustee camaterally assume or reject the lease. A
reasonable interpretation of 8§ 365(d)(4)(A) is tbate the trustee files a motion to assume, the
statutory deadline is met. However, 8§ 365(a) mesithat any decision to assume or reject the
lease must be approved by the cduif.§ 365(d)(4)(A) is read in conjunction with &3@&), an
assumption of a lease can be interpreted to oaalyrance the court grants the motion. Both
interpretations are reasonable given the plaindagg of the statufe.A fundamental provision
of statutory interpretation is that “a statute mbéguous if it is susceptible to more than one
reasonable interpretation or more than one accepézshing.” United States v. Hoan$36 F.3d

677, 682 (5th Cir. 2011). Because 8 365(d)(4)(A) dusceptible to two reasonable

111 U.S.C. § 365(a) states that “the trustee, stlijethe court's approval, may assume or rejegt eecutory
contract or unexpired lease of the debtor.”

2 passage citedn re Austin to support its position that the Fifth Circuit cafeys § 365(d)(4) to be
“straightforward.” Eastover Bank for Sav. v. Sowashee Venture (InustiADev. Co,)19 F.3d 1077, 1081 (5th.
Cir. 1994). As Passage acknowledges, however,ctiegt regarded the treatment of a security intémesatlease
after it was deemed rejected, and the court nedereased the issue of when a lease must be assumgjdcted.
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interpretations, the statute is ambiguous as tonwddease is assumed for the purposes of
meeting the statutory deadlife.

Turning to the intent of Congress to assist teroreting the ambiguous provision, it is
apparent that filing a motion to assume satisfles statutory deadline. Prior to BAPCPA,
§ 365(d)(4) allowed the trustee only 60 days taasor reject the lease, but allowed unlimited
extensions of the deadline for cadsBAPCPA eliminated the potentially indefinite asmtion
period and set forth “a maximum possible perio@d days from the time of entry of the order
of relief.” H.R.Rep. No. 109-34 at 86. Congressated purpose in amending the statute is to
“establish a firm, bright line deadline by which amexpired lease of nonresidential real property
must be assumed or rejectedd.

Requiring the trustee to obtain a court order epipg the motion to assume the lease
would destroy the purpose of a bright-line rulgee Cousins Prop., Inc. v. Treasure Isles HC,
Inc. (In re Treasure Isles HC, Inc362 B.R. 645, 650 (B.A.P. 6th Cir. 2011). Insted having
210 days to file a motion, the trustee would hal@ @ays less the time it takes the judge to rule
on the motion. As th@reasure Islandcourt noted, a trustee could file a motion to assa
lease on the day the debtor files its petition dmehugh no fault of the trustee, still fail to alyt
court approval before the deadlinéd. Additionally, if Passage’s interpretation of th@atute

were adopted, the business-decision-making petiat (s, the period for the trustee to reach a

% Although the Court is unaware of a prior caseifigd§ 365(d)(4)(A) ambiguous, numerous cases diegshe
deadline for lease assumption turn to the legis@atiistory for guidance See, e.g.In re Treasure Isles HC, Inc.
462 B.R. 645, 650 (B.A.P. 6th Cir. 2011; re Filene’s Basementase No. 11-13511, 2014 WL 1713416 at *9
(Bankr. D. Del. Apr. 29, 2014). Because a findimigambiguity is required to consult legislative thiy with
regards to a statutory provision, these courts naage ssub silentidfinding of ambiguity.

* Pre-2005, §365(d)(4) read as follows:

Nothwithstanding paragraphs (1) and (2), in a aasd#er any chapter of this title, if the trustee
does not assume or reject an unexpired lease aksidential real property under which the
debtor is the lessee within 60 days after the datbe order for relief, or within such additional
time as the court, for cause, within such 60-dayople fixes, then such lease is deemed rejected,
and the trustee shall immediately surrender suciasidential real property to the lessor.
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decision) could vary significantly from court to wt depending on the individual courts’
caseloads and procedures.

Additionally, by stating that a lease is deeme@ated unlesghe trusteeassumes or
rejects the lease, Congress has indicated thatléhdline is satisfied when the trustee takes
action, not the court. By contrast, § 365(a) stateat “the trusteesubject to the court’s
approval may assume or reject any . . . lease of the débtbt U.S.C. § 365(a) (emphasis
added).

When Congress wishes to condition a deadline onrtGaation, it knows how to craft
appropriate language. For example, Congress mekgelcit reference to court action in §
362(e)(1), which provides that:

Thirty days after a request under subsection (dhisfsection for relief from the

stay of any act against property of the estate uswlesection (a) of this section,

such stay is terminated with respect to the paripterest making such request,

unless the court, after notice and a hearing, osdguch stay continued .

11 U.S.C. § 362(e)(1kee also In re Filene’s Basement, LLCase No. 11-13511, 2014 WL
1713416 at *9 (Bankr. D. Del. Apr. 29, 2014). Tddesence of any reference to court action in
§ 365(d)(4)(A) is conspicuous when compared to 8% &)(1) and 365(a). Congress could have
required the trustee to obtain a court order agpgplis motion to satisfy the deadline, but chose
to omit that explicit requirement.

A review of both pre- and post-BAPCPA cases shthas an overwhelming majority of
courts hold that a trustee need only file a motiorassume before the deadlin&ee, e.g.
Turgeon v. Victoria Station IndIn re Victoria Station Inc,)840 F.2d 682 (9th Cir. 1994);
Filene’'s Basemenk014 WL 1713416 at * 9n re Citrus Tower Boulevard Imaging Ctr., LLC,

Case No. 11-70284, 2012 WL 1820814 (Bankr. N.D. &a&. 2, 2012);Cousins Prop., Inc. v.

Treasure Isles HC, Inc. (In re Treasure Isles H@g.) 462 B.R. 645, 651 (B.A.P. 6th Cir.
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2011); In re Akron Thermal Ltd. P’shjp414 B.R. 193 (N.D. Ohio 2009)n re Kroh Bros.
Development Cp.100 B.R. 480 (Bankr. W.D. Mo. 1989) re Delta Paper Cq.74 B.R. 58
(Bankr. E.D. Ten.. 1987). Passage argues thathave split with regards to assumption under
8§ 365(d)(4), but notably does not cite to a sinchdse where a court has taken the opposite
position. Passage’s interpretation of the caseitamcorrect. Collier notes that courts have
“generally permitted a post-deadline order if thestee filed a motion to assume before the
deadline.” Collier on Bankruptcyf] 365.05[3][b] (Alan N. Resnick & Henry J. Sommness.,
16th ed. 2013). Furthermore, in re Treasure Islesthe court stated that “almost every pre-
BAPCPA case addressing this issue holds that éetruseed only file its motion to assume the
lease prior to the deadline . . . [and] post-BAPQCRA&es continue to hold [the same].feasure
Isles 462 B.R. at 649.
Passage’s Brief

Passage makes three additional primary argumentupport of its position. First,
Passage acknowledges that no Fifth Circuit casespaken directly to the point at issue, but
instead relies orn re American Healthcare Management, Irfiar support. A pre-BAPCPA
case AHM held that the previous version of § 365(d)(4) atited a bankruptcy judge to grant
multiple extensions of the assumption period, smlas the motion to extend was brought prior
to the expiration of the original assumption peridd re American Healthcare Management,
Inc., 900 F.2d 827, 830 (5th Cir. 1990). The Fiftha@it noted that once the 60-day assumption
period has passed, the lease is automatically déesjected, and a trustee can no longer bring a
motion to extend the assumption peridd.

Passage interpre®8HM to stand for the proposition that once the asswmnpgeriod

expired at 12:01 a.m. on June 3, the lease wasnatittally rejected and the court may no longer
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rule on the motion to assume. This readingAbfM goes too far. In factAHM held that a
bankruptcy court can rule on a motion to extendassumption period “so long asretionto
extendis brought prior to the expiration of the period pseviously extendet Id. (emphasis
added). AlthouglhAHM does not precisely address when a motion to assunsé be filed, the
court expressly held that filing of the motion i that is required to meet the deadline for
extending the lease. Presumably, the court waybdlyahe same logic to a motion to assume the
lease and allow the bankruptcy court to rule onrtimgion even after the deadline had passed.
Passage’s reliance &M is misplaced.

Second, Passage argues that because under theitagikCode a lease is not assumed
until the bankruptcy court approves a motion tauass a lease, the mere filing of the motion
cannot satisfy the statutory deadlindeell U.S.C. 8§ 365(a). In effect, Passage is argthag
the plain language of the statute requires cowpt@fal before the deadline expires. By pointing
to the inconsistency contained within 8365, howeRassage implicitly acknowledges that the
statute is ambiguous. Section 365(d)(4) requinedrtisteeto assume the lease within the 210-
day deadline, but § 365(a) makes clear that thsteeucannot actually do that on his own.

Third, Passage contends that allowing a courule on a motion to assume after the
deadline has passed nullifies the restrictive esitenprovisions of 8 365(d)(4)(B). A court can
only grant a 90-day extension within 120 days fwllay the order for relief upon motion of the
trustee or lessor, for cause. 11 U.S.C. § 365(@)j4Passage argues that if filing the motion is
all that is required to meet the deadline, bankypadges will have discretion to extend the
deadline past the 210-day mark. Accordingly, lessould be left in limbo with regards to the
status of the lease after 210 days. The statqubparof the deadline, however, is to balance the

interests of the debtor in having enough time t&emnaformed decisions against the interests of
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the lessors in “not being left in doubt concernihgir status vis-a-vis the estate.” H.R.Rep. No.
95-595, at 348 (1977). If a court rules on a motassume a lease after the 210-day mark has
passed, the lessor is not in doubt as to the &issbetentions. Once the trustee files the motion
within the 210 days, the lessor will know wheths trustee intends to assume or reject, and can
plan accordingly.
Conclusion
Debtor’s lease with Passage was not automatitaiginated on June 2, 2014.

SIGNEDOctober 14, 2014.

o~
Marvin Isgﬁ
UNITED STATES BANKRUPTCY JUDGE
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